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Self Managed Superannuation Fund Loans
LIMITED RECOURSE BORROWING ARRANGEMENTS
(LRBA)

Legislation Background

In September 2007 the Federal parliament approved an amendment to the Superannuation Industry
(Supervision) Act 1993 (the Schedule 3 to Taxation Laws Amendment Act 2007 which inserted a new
subsection 67- 4A) which effectively allows Self Managed Super Funds (SMSF) to acquire property with

leverage. Prior to this SMISF were not able to directly leverage property investments.

Additionally, effective 7 June 2010, changes were also made to the SIS Act in an attempt to clarify certain issues on

borrowing through a SMSF.

The old |l egislation (s 67(4A) of the SIS Act) wund
borrowings has therefore been replaced with the new sections 67A and 67B. The new legislation implemented a

number of changes including;

T The new |l egislation has essentially scrapped t
refers to ‘“"limited ea&ad@Ar se borrowing arrangem

1 borrowing is now permitted only to acquire a single asset or a collection of identical assets that have the
same market value and are treated together as a whole;

9 personal Guarantees are permissible;

9 super fund trustees cannot borrow to improve real property (or any other class of asset);

9 the rights of any person against the super fund trustee arising out of or in connection with (ie directly or
indirectly) a default on the borrowing are now limited to rights relating to the asset within the
arrangement;

9 the asset within the arrangement cannot be subjected to a charge other than in respect of the borrowing by

the super fund trustee; and
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9 the asset within the arrangement can now only be replaced in very limited circumstances specified in the

law

These changes to borrowing rules mean gearing arrangements put in place within an SMSF before 7 July 2010 are
governed by section 67(4A) of the act, while gearing arrangements put in place after 6 July 2010 are governed by

sections 67A and 67B of the act.

NOTE: On the 14™ Sept 2011 the ATO released a new draft SMSF ruling (SMSFR 2011/D1) which seeks to
further clarify a number of ongoing contentious issues involving SMSF limited recourse borrowing
arrangements. The ruling if and when passed, will allow money borrowed under the borrowing arrangement to
not only acquire the acquirable asset but also in carrying out repairs and maintenance to the asset whether
necessary at the time of its acquisition or at a later time. Money borrowed under a borrowing arrangement may
not however be applied to the improvement of the asset. It also brings some clarity around the use of
insurance proceeds to rebuild a property destroyed by a naturally disaster as long as its fundamental character

is unchanged.

Also in a reversal of rules, the ruling also suggests it would now allow improvements on an asset acquired

under a borrowing arrangement entered into on or af:t
(not borrowed), and as long as the improvement does not fundamentally change the character of the asset.

The ATO also now accepts that a property existing on multiple titles can still count as a single acquirable asset,
providing its physical characteristics identify it as a single asset and the titles cannot be managed or sold

separately.
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Introduction

The introduction of the legislaton me ans t hat SMSF's can now b oTb tomen |
degree investors can have just as much choice and control over investment properties inside as outside their

superannuation fund.

This document provides assistance for trustees, accountants and other advisers to set up a SMSF lending

structure/borrowing.

The Products

Since the legislation changed in 2007 the number of lenders to SMSF’s has gradually increased with the major
banks generally leading the way. Having said this it should be noted that not all lenders products have the

same features and credit lending policies. Eg some require a corporate trustee in certain circumstances.

When you borrow to purchase a negatively geared property investment, you get a tax deduction in respect of the

interest you pay (less rental income received), but you have to repay the principal in post tax dollars.

The SMSF loan goes beyond negative gearing and provides a “super leveraged propertyin v € s t me ngrirdcipalw h «
repayments may be made virtually from pre tax dollars and only income taxed at the concessionary 15%

contribution tax rate.

The potential advantages of purchasing an investment property within an SMSF are further enhanced by the
fact that, depending on the status of the SMSF at the time of disposal, the total gain should be entirely free of

CGT (or, at worst, subject to an effective tax rate of 10%).
There are however some negative aspects associated with borrowing within a SMSF. These include;
I Unable to access built up equity without physically having to sell the property.

9 All funds contributed or income earned by the SMSF must remain within the fund at least until you reach a

condition of release such as reaching retirement age.

I The costs and interest rates of borrowing within a SMSF are generally much higher than a normal

mortgage.
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Basic Structure & Implementation

An essential part of the | e gi s | at i ®are Tiust/Prdpdrta Trusta entlty must be formed prior to
contracting to purchase a property, which will then hold title over the security property on trust for the

superannuation fund and for the sole beneficial interest of it's members. This entity must be a newly

incorporated company.

Lenders also have to lend to SMSF’ @n a limited recourse basis (ie their recourse will be limited to the property,
thereby providing the SMSF absolute protection for its other assets). The SMSF will charge its beneficial interest
in the property to the lender. In addition, the Property Trustee will grant a limited recourse mortgage over the legal

estate to the lender.

Having said this most lenders still require personal guarantees from all members of the SMSF in their own personal

capacity.

Under the July 2010 amendments to SMSF borrowing rules, related parties to a fund, including members, can
provide personal guarantees for loans to the fund. However, under these amendments guarantors cannot pursue

their funds in the event of a default or shortfall in repayments.

The change in the law means that the members' personal assets are clearly at risk.

The SMSF will make loan repayments to the lender in the ordinary way.

SMSFs can deal with the property however and whenever they like, in the same way as you can deal with
"normal"” investment properties (eg: lease, repair, or sell). Improvements however need to be carefully

considered .....ocieiiiiiiniiieinn.

The SMSF can also pay out or reduce the mortgage at any time (subject to the terms of the relevant loan).

When the mortgage is paid out in full, title to the property should be transferred to the SMSF by the Property Trustee.

It is important that the structure clearly complies with all the above requirements. Failure to do so may result in
the SMSF becoming a "non-complying" superannuation fund within the meaning of the SIS Act which may result in

significant stamp duty, taxation and GST liabilities.
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The diagram below sets out a basic structure & details the parties involved.

VENDOR
Sells Property
r
Legal owner PROPERTY
) TRUSTEE
Mortgage of legal interest
¥
Beneficial S Loan
owner SMSE Charge of beneficial LENDER
interest

The Steps in a SMSF Borrowing

Typically a borrowing by an SMSF has the following steps:

X

Determine (often with the help of the fund's accountant or financial planner) that borrowing would be an
appropriate strategy to leverage investment

Check the trust deed to ensure the SMSF Trustee has power to borrow, grant security and allow assets to be
held by custodians/nominees for the trustee (if not, amend the trust deed if appropriate)

Check the investment strategy to ensure it allows for the acquisition of the investment asset and permits
borrowing for that purpose (if not, amend the investment strategy if appropriate)

Speak with us regarding obtaining a pre-approval and determining your borrowing capacity as well as showing
you what loans are available for your needs

Identify the asset for purchase, negotiate the price and reach agreement with the vendor
Determine who is to be the Bare Trustee —if a new company, establish/purchase the new company

Finalise borrowing arrangements with the lender

Arrange for the Bare Trustee to resolve in writing to act as custodian of the asset for the SMSF Trustee to act for
the SMSF Trustee as bare trustee of the bare trust.

Arrange for the Bare Trustee (note: not the SMSF Trustee) to sign the purchase contract. Use only SMSF
money for any deposit to be paid. Serious implications can arise if the contract of sale is not correctly
completed.
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X Ensure the SMSF Trustee provides all the deposit money for the purchase directly from the SMSF's account.

x  Arrange for the Bare Trustee and the SMSF Trustee to sign the bare trust deed (signing of the bare trust deed
must occur before exchange of contracts in Queensland and South Australia and on or after exchange of contracts
in NSW, Victoria, Tasmania and the ACT —either is ok in WA)

x  Arrange for the SMSF Trustee (note: SMSF Trustee is the borrower) to sign all loan documents
X Complete the purchase of the asset using only the SMSF's money and the loan by the lender
X Submit the bare trust deed to the stamp duty authority for payment of stamp duty

X When the loan is eventually repaid, transfer the asset from the Bare Trustee to the SMSF Trustee for nominal
stamp duty provided the bare trust deed was stamped previously.

Possible SMSF Loan/Borrowing Structures

1. Direct SMSF loan from bank
Banks currently offer loan products that satisfy the complying loan requirements.

Under these products, the fund trustee borrows from a bank or other institutional lender to acquire an asset

on market from an unrelated Vendor.

This arrangement involves the fund borrowing externally to acquire a more valuable asset that it otherwise
could. This might be because the fund's available cash is limited by the size of the fund, its liquidity and the

ability of members to make additional contributions.

This arrangement is depicted in the following diagram:
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2. Related-party lending arrangements

Given the flexibility inherent in s67, there are many other ways in which a super fund might be geared. All
include the basic premise of leveraging the existing assets in the fund to acquire a more valuable asset
than would otherwise be possible. But beyond this there are many possibilities beyond institutional

lending products.

Some possible related-party arrangements are set out below.

If it is desired for the fund to finance the acquisition externally (i.e. using money sourced from a related
party), an indirect loan structure may be used either instead of a direct SMSF bank loan or in conjunction

with a SMSF bank loan.

This involves a member of the fund (or other related party) borrowing from a bank on a full-recourse basis.

The member would then make a limited-recourse Complying Loan to the Fund Trustee.

The advantage of this arrangement is that the full-recourse bank loan to the member may be much easier

to arrange than a Complying Loan directly from the bank to the Fund Trustee.

A fund member may have existing monies outside super and desire to invest via a SMSF, but not be able to
do so tax-effectively due to excess contributions tax. By the member making a Complying Loan to the fund,

those monies can be invested within the super environment, notwithstanding the contribution caps.
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This arrangement is depicted in the following diagram:
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Provision of Additional Security

The SIS Act does not provide any additional rules in this regard. Accordingly, except for the superannuation
fund (which can not provide any additional security, whether as a charge, mortgage or guarantee) any other
person (including a member of the superannuation fund) or entity can provide additional security but lenders

tend not to want to become involved when this is necessary.

ADVANTAGES & DISADVANTAGES OF PURCHASING & GEARING
PROPERTY WITHIN A SELF MANAGED SUPERANNUATION FUND

ADVANTAGES

i Your SMSF will pay less tax -When a self managed super fund is in the accumulation phase, income and most
capital gains are taxed at 15% and 10% respectively. In contrast, when an SMSF is 100% in the pension phase,
both income and capital gains are completely tax free. This tax free environment makes an SMSF the perfect vehicle

within which to build and maintain retirement savings.
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| Borrowing can be tailored i Payoffthepr operty wusing your salary sacrifi

46.5% on the money you earn, which will be used to pay off the property, but only pay 15% tax.

I Member loans - Members and related businesses can act as lenders provided that all lending is on a commercial

basis.

| Rental Income - Can be 100% tax free once you have reached pension phase.

| Buy now not later T You do not have to wait for your SMSF to accumulate enough cash to buy the property

outright so your SMSF can experience the benefits of direct property sooner.

DISADVANTAGES

I Investment Risk Whilst borrowing to invest can magnify your returns it can also magnify your losses if the

investment makes a negative return.

| Loan Structure- Establishment and ongoing compliance costs are higher and for various reasons SMSF loans are
not available at normal discounted variable home loan interest rates and so ongoing costs are also higher than if

borrowing within own name.

| Cash Flow-If the property is negatively geared, you need to ensure that the super fund has adequate cash flow
to meet interest payments. Apart from the investment property rent a great source of cash inflow are super

contributions such as the compulsory 9% employer super contribution.

| Legislative RiskOf course the law can always change to prohibit borrowing in super, but generally when super

law changes they provide existing investors with some exemptions.

| Preservation Don't forget that you cannot access your superannuation until you meet a condition of release,
which for most people is being over 55 and semi retired. You can however sell a property however net proceeds

would need to be retained within the SMSF until retirement.

I Super Rules-Apart from a commercial property you cannot buy existing property from yourself or your

relatives and you cannot live in the property or use it for your own enjoyment e.g. holiday house
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I Lower Gearing LevelsBanks will not lend as much as a normal loans with gearing levels usually around 70% -

80% for residential properties and 60% - 65% for commercial type properties.

Commonly asked questions

Why would a Trustee of a Superannuation Fund Borrow?

The availability of borrowed funds allows the trustee of superannuation fund to increase the value of the
investment assets and potentially increase the returns available to its members for the purpose of
providing retirement benefits. However, as all geared investments, there is also greater risk should interest
rates rise or should the value of investment assets call, or both. Prior to undertaking any geared
investment the trustee of the superannuation fund should receive appropriate investment advice and

ensure compliance with the SIS Act.

Q2. How does my SMSF purchase a property?

The SMSF chooses the property it wishes to invest in, in the ordinary way. Residential property must be
purchased from an arm's length vendor. Non-residential property can be purchased for full value from
"related vendors" so long as the property is let for business purposes. The Contract for Sale tpurchase
the property must ke entered into in the name of the Property Trustee (as owner of tagal interest

in the property).

The SMSF obtains a loan approval. The loan will be in the name of the Trustees as trustee for the SMSF. The
SMSF's own lawyer/conveyancer acts on the purchase in the ordinary way. The SMSF pays the deposit, the

balance purchase money (less the amount borrowed), the legal costs, and stamp duty in the ordinary way.

On completion of the purchase, the SMSF borrows from the lender and charges its beneficial interest in the

property to them, and the Property Trustee mortgages the legal title to the property to the lender.

The SMSF then manages the asset in the same way as you would with any other real estate investment.
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Q3.What paperwork is involved?

A Security/Property Trust Deed under which the Property Trustee holds the property as trustee for the SMSF. This
is a key document. Care is required to ensure that there are no adverse GST, taxation and stamp duty consequences.

The arrangement must comply with the SIS Act.

I Contract for Sale to purchase the property.

I Loan agreement between the lender and the SMSF.

I Mortgage over the property between the lender and the Property Trustee.

I Collateral documents, if collateral security or personal guarantees are being provided.
Q42 KFG A& | a.FNB ¢NHAGE wSEFIA2YyaKALK

The Property Trustee (also sometime called the security Custodian) needs to hold the legal title in the
underlying property. The Property Trustee acts as a 'bare trustee' with respect to the underlying property, as
the it does no more (under the trust relationship) than hold the legal title in the underlying property. It is also
essential from a taxation perspective that the relationship as between the Property Trustee and the
superannuation fund with respect to the underlying property is a 'bare trust' —that is, the superannuation
fund is 'absolutely entitled' to the underlying asset and the Property Trustee has no active duty with respect

to the underlying asset.

A 'bare' trust is 'a trust under which the trustee or trustees hold property without any interest therein, other
than that existing by reason of the office and the legal title as trustee, and without any duty or further duty
to perform, except to convey it upon demand to the beneficiary or beneficiaries or as directed by them, for

example, on sale to a third party.'

Q4. Can fund members occupy the property?

With regard to residential property, No. If fund members or related persons occupy the property, the “in-house asset
rule” will have been breached However i f the property meets the requ

Property” then subject to otew.tain requirements the

5. Can | purchase my business premisesur SMS#

Yes, so long as the property satisfies the businessusetesta nd me et s t h usiless RgalProgerefim® nt s 0O |
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where the real property is used wholly and exclusively in one or more businesses (whether carried on by the entity or not), but

does not include any interest held in the capacity of a beneficiary of a trust estate.

Two basic conditions must therefore be satisfied before an SMSF or any other entity related to or dealing within an SMSF can

be said to hold business real property:
the SMSF or the other entity must hold an eligible interest in real property

the underlying land must satisfy the business use test, which requires the real property to be used 'wholly and

exclusively in one or more businesses’ <carried

Q6. | thought super funds could not borrow or einge their assets. Is this correct?

That was correct, until amendments to the Superannuation Industry (Supervision) Act 1993 (SIS A¢tmade in September

2007 as well as amendments made in July 2010
Under section 67A of the SIS Act, SMSFs can borrow providing the following conditions are satisfied.

0 The borrowed funds are used to purchase an asset (e.g. real estate).

0 The asset is held on trust for the SMSF by another entity.

0 The SMSF must have the right to acquire legal ownership of the asset by making
payment.
0 The lender's recourse against the SMSF must be limited to the underlying asset.

The lender must not have a right of recourse against other assets of the fund.

Q7. What other restrictions apply?

The SMSF must comply with all regulations applying to superannuation funds.

SMSFs must ensure that the level of investmentinrealproper t y i s i n ihvdstiment stnategy, h t

including diversification of assets, liquidity, and maximisation of member returns in the fund.

Where a fund invests 100% of its assets real property, the trustee must ensure that the fund continues to meet
these requirements, for instance they must ensure the fund has sufficient liquidity to meet its liabilities (such as
pension payments).

The government has also made it clear that super funds investing in these types of investments must have appropriate
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risk management measures in place and must understand the risks of investment.

8. Who pays what and when?

As the beneficial owner of the property and the borrower of the loan, the SMSF is responsible for paying all the
usual amounts that you would expect to if you had bought an investment property and borrowed money on it

outside a super fund. For example, the SMSF will be required to pay:

I council rates, water rates, and land tax (if any);

interest and other loan repayments;

L e n deesr S
repairs;

property management costs; and

= =4 -4 =1

Insurance premiums

9. What about land tax?

As a general rule if the SMSF is the beneficial owner of the property the arrangement is assessed on the basis that it is
a “fixed Trust?” for Land Tax pur poses a andtaxtishhen
payable by the SMSF and not by the Property Trustee. Land tax is payable in all States and Territories except the

Northern Territory.

Q10. What about Capital Gains Tax when the Property Trustee transfers the asset to the Superannuation Fund?

The superannuation fund is absolutely entitled to the asset against the Property Trustee in respect of the asset

and as such the transfer is not subject to CGT.

It is critical that the Property Trustee and the superannuation fund continue to receive appropriate
accounting and taxation advice to ensure that the arrangement is appropriately maintained so that the
continued availability of the concession is maintained.

If the Fund Trustee repays the loan and consequently receives a transfer of the asset no CGT event will

happen. This is because the transfer will not result in a change of beneficial ownership of the asset.
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Q11. How can | transfethe property?

The SMSF can direct the Property Trustee to sell to any third party (subject to paying out your mortgage loan and

any other amounts which might be outstanding).

(Q12. Can a property be acquired from a related party?

Yes, but only if it a commercial business property. Transfer of residential property is strictly forbidden.

Of particular interest to many business owners will be the ability of their SMSF to acquire their business premises
using a complying loan. Because the premises willbe“ busi ness r eal property”,

a related party under an exception to section 66 of the SIS Act.

Q13. Can an SMSF limited recourse borrowing arrangement be refinanced?

Yes. The 2010 legislation changes clarified that a fund trustee can, indeed, refinance an existing limited recourse
borrowing. According to the Explanatory Memorandum, refinancing may allow the fund trustee to minimise the
risk of default on a borrowing resulting from a temporary inability to make a repayment, eg a fund facing solvency

issues due to benefit payment obligations.

An arrangement entered into on or after 7 July 2010, that is a refinancing of a borrowing arrangement entered into

before, on or after that date will be subject to the New Legislation.

A re-negotiation of a borrowing with the same lender that is simply a variation of a loan contract that continues to
exist will not be subject to the amended law. However, where the re-negotiation amounts to a rescission or
replacement of the original contract this is to be regarded as a refinancing and the application provision and,

therefore, the New Legislation will apply to the arrangement.

Refinancing is not the only way that a new arrangement may arise to which the amended law will apply, eg a
change to the terms and conditions of an arrangement that fundamentally alters the character of the arrangement

may result in a new arrangement to which the amended law applies.
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Q14.Can capital improvements and associated expenses be included in a superfund borrowizggament?

The New Legislation (when approved) clarifies that money under a limited recourse borrowing arrangement
applied for the acquisition of an asset can be used for expenses incurred in maintaining or repairing the asset, to
ensure that its functional value is not diminished. However, that money cannot be used to improve the asset, as
this would, according to the Explanatory Memorandum to the Superannuation Industry (Supervision) Amendment
Bill 2010 (Explanatory Memorandum), fundamentally change the nature of the asset used as security by the lender,
potentially increasing the risk to the fund. Hence, a borrowing cannot, under the amended law, be used to
construct a building on land or to renovate, other than to make repairs which would do no more than ensure that
the functional value of the property is not diminished.

In practice this means that the Loan can be drawn down to cover the cost of maintaining and repairing the asst as
described above, but not improving it.

Associated expenses that are considered to be intrinsically linked to the purchase of the acquirable asset can,
under the New Legislation, also be included as part of the borrowing. The examples provided in the New
Legislation (ie conveyancing fees, stamp duty, brokerage or loan establishment costs) are specifically allowed as

part of the borrowing arrangement.

Q15. Can you use SMSF funds to improve a property.

You can use borrowings to repair and/or maintain the property but not improve or develop it. Borrowed money
can also be used to pay expenses incurred in connection with purchasing the property and obtaining the loan such
as establishment costs and stamp duty.

The fund can use its own funds to improve/renovate the property as any other investor can but only if the property

does not have a charge/mortgage over it.

For all queries and questions please do not hesitate to contact me.

Mike Feltscheer

Nav star Financial Solutions
(P) 029 402 8330 (M) 0401 992 641

Email: m ike @navstarfinancial.com.au

Disclaimer: The information contained within this document does not constitute financial advice and should not be taken as such. You are urged to obtain
professional advice before proceeding with any investment.
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